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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Misc Appeal Case No. 15 of 201-6

Sri Surath Baruah .........................Petitioner/ Appellant

-Versus -

1. Sri  Krishna Lodhi (Lodh)

2. Sri Kanai Lodhi (Lodh)

3. Sri Bishnu Lodhi (Lodh)

All are S/o-  Late Banarashi Lodhi

4. Smti. Chandraboti Lodhi (Lodh)

W/o Late Banarashi Lodhi

All are R/o Mouzabari (Buripara)

P.O- Panitola

P.S & District- Tinsukia, Assam

5. Smti Rani Lodhi (Lodh)
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W/o- Sri Raju Koiri

D/o- Lt. Banarashi Lodhi

R/o- Mukal Bari T.S, Line No. 6,

P.O and P.S- Dikom

District Dibrugarh, Assam

6. Smti Parbati Lodhi (Lodh)

W/o- Sri Basudev Ganju

R/o- Babu Bagan (Main Gate)

P.O & P.S- Chabua

District- Dibrugarh              ......Respondents/ Opp. party

 Appearance: 

Sri Biswajit Prasad

Advocate   ........................ For the Appellant 

G. Borkotoky and Haridesh Agarwal

Advocates           .................For the Respondents/

     Opp. parties.

Date of Argument:   08.03.2018

Date of Judgment:    31.03.18

 J   U   D   G   M   E   N   T

1.        This  appeal  is  directed  against  the  order  dated

23/12/2016, passed by the Ld. Civil Judge, Tinsukia, in Misc (J)

Case No. 92/2015. By impugned order,  the Ld. court below
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refused  a  prayer  of  injunction  made  by  the  appellant.

Aggrieved by the said order the instant appeal has been filed

on certain grounds incorporated in the memo of the appeal. 

 CASE OF THE APPELLANT

2.  Shorn of unnecessary details, the case of the appellant

may be stated thus:-  On the basis  of  an agreement dated

29/09/2014, the appellant agreed to purchase a plot of land

from the  respondents,  at  a  price  of  Rs.  2,64,000/-  and  an

advance amount of Rs. 40,000/- was immediately paid by the

appellant. The land which the appellant agreed to purchased

originally belonged to Lt Banarashi Lodhi. The original owner

Sri Banarashi Lodhi left behind three sons, wife, daughter and

some other relatives. It is admitted by the appellant that the

land was jointly owned by all the eight respondents. It may be

stated that the agreement for sale was entered into by the

appellant  and the three sons of  Late  Banarashi  Lodhi.  It  is

stated  by  the  appellant  that  the  other  relatives  of  Late

Banarashi Lodhi had consented to the sale of the land and

therefore they did not sign the agreement for sale. 

3. According to the appellant, after 29/04/2014, he paid

different sums of money to the respondent, which amounted

to Rs. 2,52,500/- in total.

4. The appellant has stated that inspite of receiving the

money from him, the respondents did not take any steps for

procuring the sale permission.  Finally,  the appellant  filed a

suit for specific performance of contract.

5. While  filing  the  suit  for  specific  performance  of

contract,  the  appellant  also  filed  a  prayer  for  ad-interim

injunction, under order 39 and rule 2 of the C.P.C, praying for
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an  order  restraining  the  respondent  from  selling  or

transferring  the  suit  land  to  any  other  person  and  also

restrained  the  respondent  from  disturbing  the  peaceful

possession of the land. 

6. The  Ld  trial  court  refused  to  grant  the  ad-interim

injunction in favour of the petitioner and rejected the same.

Here I am of the considered opinion that for appreciation of

this appeal the case of the respondents does not have any

relevance.

POINT FOR DETERMINATION

 7.   The only point for determination in this trial, is as to

whether  the  Ld  court  below  had  erred  while  passing  the

impugned order?

DECISION AND REASONS THEREOF

8.         I have heard the Ld counsels of both sides.

9. It  is well  known that the law relating to interlocutory

injunction as we know to day is very much influenced by the

famous English judgment rendered by the House of Lords in

American Cynamide Co v Ethicon Lltd reported in [1975]

1  All  ER .This  judgment relates  to  a  case  of  alleged

infringement of a patent and the plaintiffs sought a quia timet

injunction.  Lord Diplock speaking for the House of Lords held

as under –

My  Lords,  when  an  application  for  an

interlocutory  injunction to  restrain  a defendant

from doing acts alleged to be in violation of the

plaintiff’s  legal  right  is  made  upon  contested
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facts,  the decision whether  or  not  to  grant  an

interlocutory injunction has to be taken at a time

when…the existence of the right or the violation

of  it,  or  both,  is  uncertain  and  will  remain

uncertain  until  final  judgment  is  given  in  the

action. It was to mitigate the risk of injustice to

the  plaintiff  during  the  period  before  that

uncertainty could be resolved that the practice

arose  of  granting  him  relief  by  way  of

interlocutory injunction; but since the middle of

the 19th century this has been made subject to

his  undertaking  to  pay  damages  to  the

defendant  for  any  loss  sustained  by reason  of

the injunction if it should be held at the trial that

the plaintiff had not been entitled to restrain the

defendant from doing what he was threatening

to do. 

10. The object of the interlocutory injunction is to protect

the plaintiff against injury by violation of his right for which he

could  not  be  adequately  compensated  in  damages

recoverable in the action if the uncertainty were resolved in

his  favour  at  the  trial;  but  the  plaintiff’s  need  for  such

protection must be weighed against the corresponding need

of the defendant to be protected against injury resulting from

his  having  been  prevented  from  exercising  his  own  legal

rights  for  which  he  could  not  be  adequately  compensated

under the plaintiff’s undertaking in damages if the uncertainty

were resolved in the defendant’s favour at the trial. The court

must weigh one need against another and determine where

‘the balance of convenience’ lies.
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11. Reverting  to  the  case  in  hand,  the  appellant  had

entered into an agreement with the respondent to purchase a

plot of land at a certain price and after execution of the said

agreement, he had already paid a large amount of money to

the respondents.  Now,  he has  filed a  prayer  for  decree  of

specific performance of contract. Here at this stage there is

no quarrel with the proposition of law that for granting ad-

interim injunction, there must be three essential elements in

favour  of  the person  seeking  the  order  of   injunction.  The

elements are Prima facie case, balance of convenience and

irreparable loss.

12.  In, Dalpat Kumar & Anr. Vs. Prahlad Singh & Ors.

(AIR  1993  SC  276), the  Hon,ble   Supreme  Court   has

explained the scope of interlocutory injunction and  observed

as under:-

"The  phrases  `prima  facie  case',  `balance  of  convenience'

and ` irreparable loss' are not rhetoric phrases for incantation,

but words of width and elasticity, to meet myriad  situations

presented  by  man's  ingenuity  in  given  facts

and circumstances, but always is hedged with sound exercise

of judicial discretion to meet the ends of justice. The facts rest

eloquent and speak for themselves. It is well nigh impossible

to  find  from  facts  prima  facie  case  and  balance  of

convenience

13.  At this stage the most pertinent question that arises is

as to whether in the event of refusal of the respondents to

execute a registered sale deed in favour of the appellant he

would  suffer  irreparable  loss?  The  answer  to  this  question

must be given in negative. He may go for a recovery of his

money. Thus, in this case, there is no possibility of suffering
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irreparable loss by the appellant in the event of refusal of his

prayer  for  ad-interim  injunction.  Thus,  the  balance  of

convenience for granting ad- interim injunction also does not

lean in favour of the appellant. Since both these two elements

are absent in the instant case, there is no prima facie case for

granting  ad-interim  injunction.  Under  the  aforesaid

circumstances,  I  find  that  the  Ld  court  below  has  rightly

refused  the  prayer  of  ad-interim  injunction  made  by  the

appellant.

       ORDER

14. That  being  the  position,  the  appeal  is  found  to  be

devoid of merit and accordingly dismissed. Send down a copy

along with the LCR.   

    Given under my hand and seal of this Court on this

31st day of March, 2018.

Dictated & corrected by me.  

     District Judge         

        Tinsukia

                     (P.J. Saikia)

                    District Judge

                            Tinsukia 


